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SUMMARY

Coalbed methane, long conmidered az a safety hazard, 1s nov being visewed
av & potential malor energy scurce. Alabams's known methane Teserves ste enor-
souw, One group of Alabama coal bads could eventually yield up to 750 million
cubic feet of gas per acre/foot of coml,

The biggest obstacle to methane recovery is the ownership issue, At the
time nort miperal conveyances were made, methane was not kpown to have any value.
Today lawsulls to determine methane cwnerehip rights have been flled amomg sur-
face owners, cosl righte owners snd gas rights owners. Sone lepal scholars have
locked to natursl gas lawe to provide an analogy for these methane cases. The
two main Judicisl views on gas are the cwnership in place theory, which holdas
that gas in its underground state is subject to ownership and that actusl pos-
session of the gas verifiea, but 1s not a prerequisite to, this ownership; and
the non-ownership theory. The latter theory, to which Alabama and a minority of
sther states subscribe, holds that actual possession of gas is sasential to own-
ership.

In applying these thecries to mathane claims, the ownarship theocy may favor
the coal rights owner, since methane is found in coal seams. The non-ownership
theoty may favor the gasa tights owaer or the surface owner, aince no one "owns'
the gas while it ie stfl] in {ta natural underground stats,

Courts look to the language of a conveyance to determine vhether mathane
rights are coveyed. One important question which most be snewered is whethex
methane 1g a natural gas. Merhane forms the major component of conventional nat-
ural gas. The main differeace betwsen wethane and conventional gas fe methane's
asaoclation with coal seams. The coal industry argues that methane should be con-
aidered a "by-product™ of coal.

1n addition to ownership conflicts, conflicting use problems are s barrier
to methune development., Coal operators are required by law to vent methane hefore
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mining can begin., 1f the gas rights are owned by one party and the coal rights
by another, queations vf use priority arise. May the coal oparator vant the meth-
ane 30 that the mine can be worked? If so, must compensation be paild to the gas
owner? The Pennsylvania Attorney Ceneral’s offfice issued an opinicn concluding
that Pennsylvania's "non-ownersh{p" thecry spplied to methane, and that a coal-
rights owner owns the coal but not the methane. The opinion further stated that
a conveyance of coal rights includes the right to vent the methane in the ssam
a0 that mining can begin, but that this right did not give the coal rights owner
s property in the methane, The opinion stated that the right of economie conmtrel
over the mechans belonged to surface owner or the gas rights owner.

Two states, Virginla and Oklahoma, have pamsed statutes to solve conflicting
clsims to wethsne. The Oklahoma statute does not specifically mention wethane,
but declares that "natural gas" is che property of the eurface owner or gas lassee.
The Virginis statute, which does mention methans, states thst all "migratory gesen"
are the propercy of the surface owner.

The most important judicial interpretation of methane rights vas aade in the

Pennsylvania case of U.S. Steel v. Hoge. In thia case, currently on appaal, the

court held that methane ie a natural gas; that {t {s legally a maparate entity
from coal; and that the coal severance deeds in the case, drawn in 1920, wers not
intended to include methane since at that time wethane was not generally thought
to be of value. The court further found that the oil and gas lease in this case
conveyed all the mubsurface gas, including the coalbed methans; that the coal own~
er'n right to vent the methane did not convey a property right to all the methane
in the coal seam, but that the coal owner might capture and sell the methane which
was released during the vent{lation procese; and that the gas rights lesmee had
the right to drlll into the ccal in search of methane, but did not have the right
to use a "hydrofracturing” procedure on the coal seam which while it facilicates

removal of the gas aleo way damage the roof strata of the cosal mine. Finally,



the court stated that drilling permits could not be "indiscriminacely” fasued
for gas wells which might Interfere with coal mining operations; and that coal
operators were under no duty to leave blocks of coal in placa for the sole pur-
pose of feeding methane wella. If this decision is upheld, 1t will offer per-
suasive authority to other atates to declare methane & natural gas and to award
ownership of methane righte to the gas owmer. However, important questions not
addressed by the Hoge case include whether the coal owner can force the methane
owper to vent the gas from the mine; whether the metrhane owner can recover for
the value of any gas vented by the coal owner; how much interference with coal
mining operations will be allowved; and whether the methans owner can recover for
any gas lost as a Tesult of not being able to use hydrofracturing or similar
tecnnigquen.

In Alabama, the State 011l and Cas Board has assumed jurisdiction over methane
production. In other states, regulation of mechane has been undertaken by oil and
gas regulatory boards. Most states have not adopted regulations specifically re-
ferring to methane. West Virginia, which has several operating methans wells, has
sxtended its natural gas permitting requirements to cover methane.

Methane is coversd under existing federal and state mining safety regulations.
Other federal laws applicable to methane fnclude federal oil and gas lease laws,
the National Environmental Polficy Act, and the Katurel Gas Policy Act. Environ-
mental lawvs requiring an IZnvironmental Impact Statement could be applied to math-
ane venting from coal mines and might require an analysis of the benefits of cap-
turing the methane rather than wasting it. Funds have been appropriated through
the Methane Research, Development and Demonstration Act of 1980 to establish a
research and development program relating ro methane fueled vehicles.

lLack of & legal definition of methane may cause problems for methane produ-—
cers meeking to take a tax depletfon allowance. There are different depletion

allowances for coal and natural gas. In che abmence of a legal definition a rax-
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payer could argusbly elect whether to treat methane as "coal” or “"gas." Prece-
dent exists for IRS to declare methane a gas for depletion purposss. In the cass

of Reich v. Commissioner, it was decided that che oll and gas depletion allowance

should not be narrowly conatrued, and that geothermal steam could be considered s
gas for tax purposes.

The legiplative trend in states has been to adopt legislation defining weth-
ane a8 & natural gas and vesting methane ownmership in the surface owner. Courts
will continue to decide cases brought to interpret conveyances made beforxe tha
effective date of such acts. Pennsylvania attempted to vest methane cwnership in
the state, This proposed legislation failed, as did a dill in Wast Virginias which
would have veeted methane rights in the gas lessea. An old U.S. Supreame Court de-

cision, Ohio 0i1 Co, v. Indisna, allows legislative regulariom of coalbed gas ax~

traction. However, Ohic doem not support any attempt to vest methane righte leg-
{slatively in one or the other leasee, since such a provisiom could be challenged as
s violation of the constitutional prohibition againat taking of proparty witheout
due process. The trend in federal legislaction will be toward regulating methane
through existing laws, and reconciling policy conflicrs betwaen safety raquiremants
and prohibitions sgainst waste.

State legislatures should take advantage of the time available to formulate
basic state policy on methans developmant. A legal definition of methane should
ba developed, and present state laws which could be amended to regulate mathane
should be so amended, to avoid costly litigetion. A legislative decleration of
methane ownership ie also desirable. Any such declaration must be precise and,
to avold constitutional challenges, should vest methane rights in the surfaca
owmer.

Conflicte between laws requiring methane to be vented from coal mines and
federal energy policy which prohibits waste of energy resources could be resolved

by requiring that the methane be captured rather than relessed into the atmosphere.
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Rewedies for use conflicts presently available at lav and which could be snacted
{nto legialation include quitclaim and adverse poasession. In both, wethane be-
comes the property of the party who first reduces it to possession. If after »
parlod of years, the gas rights owner does not capture the methane, the coal op—
erator 1m entitled to vent it. Policy should require, however, that tha gas owner
be compensated for loss of the methane.

In the absence of legislation resolving use conflicte, coml and gas lssseswe
should negatiate awong themsolves to insure that mining cperations are not unduly
delayed by the presence of unvented methane, and also to insure that this poten-
tially valuable resource is not wasted. The coal operator should attempt sither
to purchase the rights to the mathane or to contract vith the gas owner to collect

and store the methane for the gas owner in return for compensation.



BACEGROUND

Coal is Alabama's most sbundant foasil fuel. With increasing smphasis
placed on reducing foreign energy dependence, it is pradicted that coal produc-
tion will form a key part of Alabama's economic structure in ths future. By
1985, Alabama's coal production is expected tc totsl 38 million tonl.]'

Traditionally, coalbed methane hae been viewed e a2 major safery hazard by
the slning industiry. However, with the onset of the snergy crisis, this natursl
gan has attracted the favorable sttention of the coal, oil and gas industries.
In Alabama, the Mary Lee Grouvp of coalbeds in the Warrior field containe an enor-
aous reserve of methane., It 1s estimated that with proper recovery techniques,
individusl beds in the Mary Lee Group could vield up to 750 million cubic feet
of gam per scre/foot of conl.2

Coalbed methane has baen produced snnually in othar countries for over a
century, snd enjoved a spell of popularity even in the Uniced Stastes. By 1B17,
the city of Baltimore was supplied with gas lighting from methane. Not until
the 1940's did moet American coalgae plants switch to electricity.3

While methane has been produced comwercially in thie country, the laws gov—
erning methane ownership and production are in gensral still concerned only with
mothane as a liability--e dangerous substsnce vhich must be vented from mines to

protect lives and propsrcy-~rather than a potential sconomic assat.



OWNERSHIP THEOQRIES

The bigpest obstacle to economic recovery of methane from coalbeds is the
ownership 1ssue.1 Moat of the existing methane case law addresases ths queation
of owmership of mineral rights (tradicicnally including oil snd gaw).

since, st the time of purchase of moat wineral leases, coalbed methans was
not widely known to have any value, no mentlon is wade of it in those convey-
ances. With the increasing interest in wethane production, proprietary claims
may be advanced by coal-rights owners and oll/gas righte owners,

Because methane gas forms the major component of conventional nstural gas,
an examination of natural ges law in general may be helpful., There are two judi-
ctal views on natural gas: the ownership in place theory and the non-ownership,
or contingent ownarship, theory.

Ounership in place fs the majority view. A leading decision atated the
theory thusly: "gas and oil in place are mineral and realty, subject to owner-
ship, severance, and sale while embedded in the sands or rocks beneath the sarth’s
surface, in like manner snd to the same extent as i3 coal or any other solid min-

eral." Stephena County v. Mid-Kansas Oil & Gas Co., 113 Tex. 160, 254 5.w. 290

(192%). However, natural gas is not 2 “aolid mineral.” A West Virginia court
atteapted to reconcile the migratory nature of gae with the owmerahip in place
theory by holding that the owner of & tract of 1and is considered to hsve the
tas only in oil and gas underlying the boundaries of his property, although thay
are not the aublect of sctual posseseion until brought to the surface, Boggins
¥. Milam, 127 W.Va. 654, 3 S.E.2d 267 (1945).

It has been suggested that the ownership in place thaory, carried to its
logical extreme, leads to the assertion that the coal-bearing strata producing

the gas 1s the interest that 18 held.2 In Chartiers Block Cosl Co. v. Mellom,

152 Fa. 286, 25 A. 597 (1893), the court stated that "New the surface of the

land may be separated from the different etrata undernesth it, snd there may be



ss many different owners as there are strata."

In states adopting the ownership in place theory, actual possession of ths
gas merely verifies ovnership. However, in the minority of atatea, fncluding
Alabama, which adopts the non-ownership theory, actusl possession establishes
ounershlp.3 The non-ownership theory recognizes that oll and gas are migratory,
The states adopting this viev& regard the landowner's proprietary intsrest as the
right to raduce the oil and gas to possession, or to sever this right for econ-
omic consideraticn. The essential elements of this theery are am follows: an
axclusive right ig the landowmer to search for oill and gas; the right to make
s prant of thia right to another; definition of the right as an incorporal in-
terest, the owner not being entitled te possesasory actione; and recognition of

the "migratory character™ of oil and gns.s An esrly case, Westmoreland & Cambria

Matursl Cas Co. v. Deditt, 130 Pa. 235, 18A724 (1BE9), held that natursl gas

should be considered tobe, for ownership purposes, in the class of "ferae naguras”
or wild animals-—that is, like wild animals, vhich under tha cowmon law wers not
able to be claimed as property, pas has “"the power and tendency to escape with-

out the volitfon of the owner.” 1In Ohio 01l Company v. Indiana, 177 U.5. 190

(1900), the U.5. Supreme Court stated that the "Ferae naturas' analogy breaks
down in the face of a need for state regulation and control of ofl and gas. The
Supreme Court, them upheld' a state statute designed to prohibit waste of natural
gas. This decision solved the main problem of the "ferse naturas” rule--tha fail-
ure to recognize a commercisl right to oil and gas in the landowners. In non-own-
ervhip states, includlng Alabama, today, the owner's interesr, while protected,
in atill regarded only' as a right to reduce to posaession.

In Alabsma, interest in oil and gas leases, landlords’ royalties, and oil,
gas and mineral rights are considered "incorporal hereditamencs,” Lake v. Sealy,
231 Ala. 466, 165 So. 399 (1936). Ordinarily, the term “mineralas" includes nat-

urel gas in Alabama. Carter Oil Co. v. Blair, 256 Ala. 650, 57 So.2d 64 (1952).




Code of Algbama 1975, § 9-17-1 defines gas as Yall natural gas, including

casinghead gas, and all other hydrocarbons not identified as ofl . . .* The
crate 01! and Gas Board, discussed in detail below, has the authoricy to reg-
ulate oil and gas production in the stats. The interest of & lessse under the
terme of sn o011 and gas lease must be determined by the terms of the leass, and

not by any particular rule. Moorer v. Bethlehem Baptist Church, 272 Ala., 2139,

130 So.2d 367 (1961},

Ownership conflicts arise when a winerals conveyance is not sufficlently
specific as to which minerals are being conveyed. In Alabama, ag noted above,
patural gaa has been held to be Included in a grant of mineral rights. The
language of the grant itself must be looked to. The Alabame Supremse Court hald

{n W.S. Newell Inc. V. Randall, 373 5o0.2d 1068 {1979), that "in determining what

{s included within a reservation or grant of minerale . . . tha meaniog of the
term is o he ascerteined from language of instrument and surrounding civcum—
stances evidencing the intention of the parties.” The court noted that the tatm
Yeineral" necessarily impiies a substance “"rare and exceptional in character,
poseessing special value.”

Methane ia "rare and exceptional in characcer," but was not formwerly thought
to possess speclal value, except the “negative value” of cost to vent it befora
aining could begin.

1s methane the same as "natural gas”? Methane forms the wajor component of
conventicnal natural gas.6 Ite vaporous neturs makes the old "ferae nsturse"
analogy appropriate. The main point of differentistion hetween coslbed methans
and conventional gas 15 the methane's occupation of coal seams. If no legal dis-
tinetion is found between coalbed methane and other natural gasas, then convey-
ance of oil and gas rights may be presumed to include methane.

Ambiguous lease provisions require judicial interpretation. In states, such

88 Kentucky mand Pennsylvania, which traditfconally have coal mining as the dominsnt
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industry, challenges are presented to the viewpoint that would treat uwathsne aa

being sublect to transfer by a conveyance of oll and gas. The coal interests
argue that coalbed methane ia not normally found in associstion with oil xad con-
ventional natural gas, and that methane ghould be considerad a coal by-product.
It §r further argued that, since methane vas forwmerly thought to be valueless,
transfer of methane should not be presumed from a conveyance severing the oll
and gan tights from the coal or surface ovnership. The courts are asked to con-

gider that coal rights owmership includes righta to the strata in which the ccal

was located, and everything, including methane, in that strata.
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CONFLICTING USE PROBLEMS

If the gas owner is held to own the methane underiying & coal seaw owned
by another, legal and practical questicne arise. Here are some exanplas:

Hay the coal owner ventilate the methane during aining operations; wnd
{f mo, wust he conmpensate the gas owner for the lose of the mwethane?

1f the coal owner may ventllate gas for safety ressone without compensating
the methane cwner, may he also capture the gas after venting for male or use?

To what extent may the methane owmer use recovery techaniques auch as hydro-
Eracturingl which may arguably damage the "roof" strata of the coal seam and make
future mining unsafe?

1f the gas owner nust compensate the coal owner for interferences with the
coal owner's right to mine, what 1s the measure of Jamages and ia there a duty
to mitigate?

May the gas owner enjoin mining of coal to prevent wvaste of the methane!?

Hay the owner of coal enjoin the gas owner from interfering with sining op—
eration?

Doea the surface owner havea right to royalcties 1f the methane is captured
and sold by gas ovner or coal rights ouner?2

An opinion issued by the Pennsylvania Attorney Ceneral's office in 197&3
snalyzes the ownership problem, applying Pennsylvania common law pertaining to

natural gas ownership. Citiag Westmoreland N. Cam v. DeWitt, supra, and Brown

¥. Vandergrife, B0 Pa. 142 (1875), the Attorney General concluded that Pennsyl-
vania's “non-ownershi{p" theory applied to methane, and that neither the surface
owvner, coal owner or gas owner has absolute title to methane "in place." The
opinion noted that federal and state mining safety lawe require the venting of
methane from mines, and that in this sense the coal owner exercises control over

the methane. However, the opinion citem Chartiers Block Coal Co. v. Mellem, 152

Pa. 286, 25 A 597 (1893) forthe holding that the grantee of coal owns the coal but
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nothing else save the right to mine f1t. The opinion concludes that the right

to ventilate mechane gas implied in & conveyance of coal rights does not include
the right to convert the gas to the coal owner's use, end that the right to ex~
ercige economic control over the methane belonge to the gag rights owmer or
grantee.

There have been two attempts to solve conflicting claims to methane by stat-
ute. In 1977, the state of Virginis passed a law stating that all migratory gasea
are conclusively presumed to be the property of the surface oumer (who preeunably
may then convey :hem).4 In Oklahoma, "natural gas" 1s declared to be the property
of the surface owner or gas 1essee.5 This statute does not apecifically refer to
methane, It has been pointed cut that the Oklahoma statute could easily be amended
tc remove all doubt by including methane by name within the definition of natural
gas.b No judicial interpretation has been wade of the Oklahoma scatute as yet.

Thus far, the statutes that have been drafted to resolve the cwnership prob-
lem have themselves been ambiguous. Thecourts will probably be called upon to
gettle ownership/use ismues for the foreseeable future. Ae noted in the previous
chapter, the courts will look at the language of the instrument of conveyance to
determine intent. The intent of the parties, as determined by general knowledge,
is another factor to be considered. Ia deciding casea involving methane owner-
ship, the courts are dealing with a subetance not formerly known Lo possess any
value, snd which applicable law treats as a safety hazard rather than a comsodity.
In such & case, the acts of the parties subsequent to the conveyance may be used
to supply intent, as, for example, Lf either parcy beging producing methane com—
mercially without objection. Conceivably, a claim of adverse possession could
succeed under such circumstaances.

1t has been noted that, because of the eatablished practice of coal mine op-
erators to vent methane in normal wining operations (and because this i3 now a

duty imposed by federal and state law), a grantor or leasor of coal tights could
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be held to have contemplated that the gas would be so vented, snd that therafore
the coal owner and its lessee owes no compensation to the grantor/gas lessee for
1gam of the ggal.]I

Alabama cases seem to follow the general line of thought that aineral con-
veyances will be consatrued in favor of the 1es.ee.a vhile oil and gan leanea will
be construed in favor of the 1essor.9 The basic principle 1s that a conveyance
will be construed most strongly against the party who prepared it, Usually, that
party is the grantor, but in the case of oll and gere leasea, the leass document
is prepared by the 1essee.10

The ciming of a conveyance may be important to the determination of intent.
The f{irst severance of mineral rights from the freehold is considersd wost im-
portant, and controls the record of title for subsequent tranlftr..ll Besides
this pricrity of contract, prioricy of development 1is alec important and, as &
practics] matter, may wake development of the conflicting interests difficult
or impossibie, as where the cosl rights have been severed and the coal owner vents
the asthane.

The fact that coal, o1l and gas may occur in saparate strats must ba takan
fnto sccount in applying existing case law to methane gas. A fundasental conflick
of use problem is the extent to which a coal owner may prevent a gas/oil camer from
gaining access to s lower etrsta by drilling through the coal sesm. It has gen-
erslly baen held that o1l and gas owners have an implied sccess right through an
overlying cosl seam slthough the coal conveyance contains ne reservation of acceas,
This right, however, has limitations. Cuwees generally follow one of three theories:
the "necessary interference” theory; the "reciprocal servitude” theory; and the
"way of neceasity theory."

The firat of these was expresaed in Charriers Block Coal Co. v. Mellon, supra.

The 011 and gas lessee was held to have acquired a right of access to the lower

strata, subject to a duty to pay damages to the coal owner for the “necessary in-
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terference’ with the ¢oal. The second theory was expressed {n the concurring
opinion 1n Chartiers, whereln Juatice Willisms oppomed the majority holding that
damages were recoverable for necesmacy interferences with the coal, stating that
"reciprocal aervitudes" of access and support exist between the cosal and gas
estates and that courts would regulate wining and drilling so am to provide for

the least smount of harm. The third theory was advanced iun Pyremid Coal Corp.

v. Pratt, 229 Ind. 648, 99 N.E.2d 427 (1951), The court in this case held that
the gas owner has a "way of necessity” aimilar to that of a land-locked surface
owner. The court did not discuss the issue of demages.

Theare are nc Alabama cases directly om point. However, in Kilfoyle v. Wright,

188 F.Supp. 899 (D.C. Alm. 1960}, the Federal District Court hald that the owner
of an loterest in minerals in place has the right to do any acts necessary (o
produce ofl and gas and has the right to grent leases. The "necesssty inceyfer~
ence” language of Chartlers appesra several times ir Alabama cases dealing with

the use which may be made of the surface property by & coal owner in order to mine

the ynderlying ccal. InWilliamsv. Gibson, 4 So. 330, B4 Als. 228 (1887) the court

beld that an express grant of all the minersl rights in a trect of land is by
"necessary implication” the grant of the right to open the mines and occupy as mych
as neceasary of the surface to do so, sdding that what improvements to the surface
are "rsasonably necessary” to work a given mine was a question for the jury. Ala-
bama courts seem to follow the concurring opinicn (n Chartiers in not ewarding

damages for the "necessary interference.” InBagleyv. Republic Iron and Steal Co.,

69 So. 17, 193 Ala. 219 (1915), the court atated that one who has the right to sine
coal on Jand has the right of exclusive possession as against the surfsce owner so
far a8 is reasonably necessary for mining cperations, and is not liable for damiges
necessarily resulting from ordinary opsrationsa not injurious to the surface. These
Alabsma cases seew to adopt a point of view consistent with the "essement of neces-

sity” theory, with the refusal to allow damages aa expressed by the concurxing op-
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inion in Chartiers. The above principles seem to work in favor of a gas owner
wishing to produce coalbed methane from nonowned coal. However, the same prin-
ciples work in faver of the coal owner as regards his righte to ventilate math-
ane during normal mining opcratlonu.12

Cases exist which restrain an oil rights owner from extracting the oil at

13 Other conflicta

the expense of another’s right to the gas in the same stratum.
between surface owmers and coal owners alsc may have some application to methane-
coal use conflicts. In most jurisdictions, including Alabama, £t is settled that
absent express or clearly implied rights, a coal owner may not "atrip mine” the
ccal or otherwise damage the surface without acquiring righte to the surfaco.lk
1f the gas owmer 1s held to own the rights to ecpalbed methane, production tech-
niques which could be seriously detrimental to cosl production might ba prohib-
ited under this line of reasoning. Practically, since surface mining is an econ-
omic means of mining coal, agreements are negot iated between surface owmers and
coal ovners. 1t has been postulated that effective commarcisl production of coal-
bed methane will have to be accomplished through similar negotiated agraements
betwsen gas owvners and coal ounerl.ls

In many juriedictions, including Alabama, the landowmer's right te aubsur-
face support of his property is absolute, and - if aining csuses the surface
to sybaide, the coal rights owner will be liable to the surfsce owner regatdlsss
whether the mining was dome in a negligent manner or nct.lﬁ This principle might
be appiied In cases involving the respective righta of coal and methane owners.
Since the surface ownet's right to subjacent support Is absolute, a coal owner
may be prevented from removing sll the coal. Sufficient coal "pillars” must be
left to support the surface, It has been theorized that a court could, following
this reasoning, hold that the coal owmer hae a right to have the coal presarved
in situ in "mineable” condition, and that the gas righta owner might be prevented

from {mparing the mining operatious.17 Under this argument, just as full recovery
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of coal must be subordinated to the surface owner’s right ro maintain the sur-
fece in 1ts natural state, full {or even partial) recovery of the sathana by the
gas owner should ba subordinated to the coal owner's right to the coal 1o & “ming-
able" state,

peniges the duty to provide subjacent support, the cosmon law impomes upon
landovmers a duty to avoid waste which the courts might almo conaider in deciding

use conflicts cases. In Ohio 01l Co, v. Indiana, 177 U.S. 190 (1990}, an im

portant early case, the U.S5. Supreme Court upheld a stata's right to prohibit
waste of gas or oil from a well. In Ohic, a comnon owner was prohibiced from al-
loving ascape of oil from & well to the detriment of the owers of gas righte.

The reasoniag in Ohicwould support state legislation regulating msthane produc=
:um.ls However, attampts to lagislate methane ownership rights, discusesd in a
later chapter, may be declared unconstitutional as sn attempt to depriva gsa, coal

or surface ownere of property without due procass of law.
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THE CASE OF U.5. STEEL V. HOCE

1 1980, a Pennsylvania court declded U.S. Stee]l v, Hog!.l che firat major

case o address methane ownership. Plalatiff United States Stesl filed an

sction seaking an injunction against defendent Hoge to prevent Hoge from hydro-
fracturing A coel seam belonging to plaintiff sc that Roge, the gas Tights lesssa,
could extract methane, U.S. Steel also claimed that it was the rightful owner of
the wethane, as the coal tights leasee,

U.S, Steel made the following argumente: that methane was not & naturdl gas;
that ss coal rights owner U.5. Steel owned everything in the cosl stratua inciu-
diag the methane; that the language of the oil and gas leasa did not convey to
¥oge the right to drill into U.S. Steel's coal sesm; and that the hydrofracturing
process should be enjoined as harardous to future wining.

Hoga in turn preeented the following arguments: that methane fs & natursl
gas; that its right as & gas lessee Lo TECOVET mathana should not have to be post-
poned until after the coal was Temoved: that wethans has historically been removad
along with conventional natural gas from coal seans, and has been considered the
property of the oil and gas lessee; and that hydrofracturing is not hasardous to
coal wining.

The court in finding for defendant Hoge came to the concluaion that methane
vas a legally separste entity from cosl.z In finding that methans was & patural
gas, the court stated that methane is not a byproduct of coal, is chamically al~
wost {dentical to other natural gases, and 1s, 1ike the other gases, fugitive in
nsture.3 The court found that, when the coal severance deeds {involved were drawm
in 1920, wethane gas was not generally considered to have eny commercial value,
The ressonsble inference was that methane was not jntended to ba fncluded in the
sale of coal rights, and that the methane vas retained by the landowner st the
time of the coal leverance.a The court further inferred that the landowner inten~

ded to sell the cosl rights to one purchaser and the gaa rights to another.
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Regarding the coal owner's legal obligstion to ventilate the mine, the court
held that chis right to ventilate does not carry with it a property right to all
methane in the coal seam; however, the coal owner did have the right to capture
and sell the wethane released during ventilation.6

According to the court, the language of the oil snd gas leasme in this cauc
tncluded all of the oil and gas underlylng the surface, regardless of whether the
cosl had been conveyed. wWhile the owner of the coal had a right to preserve the
coal seam from being drilled into unnecessarily, the language of the oil and gas
lasse did convey to the gas lessee the right to drill through the coal seam. The
exact language of this conveyance ig glven as follows: . . . al)l of the oll and
gas and all of the constituents of either in and under the land . . ." for the
conaideration of "1/8 part of all methane gas."’ The court ressoned that: ". . .
by the very conveyance of the coal, there was expresaly retained in the present
landewner's predecessor in title, the right to drill through the coal. And if the
right to drill through the coal is retained . . . there exiats {nherently in the
ownership of the gas and oll the right to drill for it and the implied right to
drill into 1t."8

In finding for the defendant Hoge, however, the court did prohibit rhe prac-
tice of hydrofracturing the coal seam, stating that "[T]he cosl owner need not weit
1dly by while che driller, under lease from the surface owner, drille into its
eosl seam, in such irregular fashion without persuasive knowledge of what the com
presaion process will do or cause to the coal seam, and thus suffer his valuable
property to be viclared unnecessarily and unnaturally."

The court also stated that regulation of gas drilling permits was necepsary
to assure that drilling operations were not, 1n frequency or locatiom, in dirsct
conflict with present or future wining methods. The court here refers to the "long
vall" method of mining, which requires large areas of undisturbed coal to achleve

productive resulta. The court also stated rhat there was no requirement rhat a
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coal rights owner leave a block of cocal in place for the sole purpose of faeding
a coalbed gas well. The court stated that a coal owner, using its customary wmin-
ing procedure, could mine through a methane gas well, even if tha well wis thateby
renderad nonproductive. The court appears to conclude that, 1f coal blocke are
1¢ft around a gas vell, the coal owner must be conpenaated.lo

U.5. Steel han filed an appeal in the Superior Court of Penn-ylvania.ll In
its brief, appellant U.S. Steel argues that the right to ventilate a coal mine fm-
plies a property right in methane aas;u and that the commonly-accepted identifi-
cation of wethane with coal requires & determination of single ouncr-htp.13

Appellee Hoge in turn argues that the ventilation right does not convay own-
erlhip;la that the original grant of coal rights should not ba sxpanded to include
uth-nc;ls that the right of the oil and gas lessee to drill through the coal seam
{ncludes the right to capture nethane;m and that single ownership of coal and meth-
ane would not be in the public 1nt¢rest.17

1f upheld by the appellate court, U.S. Steel v. Hoge still lesves soms impor-

tant questions unanswered: .
1) Can the coal owner force the methane owner to vent ths gas?

2} 1f so, can the methane owner recever for the value of the lost ges?
3) How much (nterference with coal mining operations vill be allowed?

&) Can the methane owner recover for any gam lost as a result of not baing

able to employ hydrofracturing?
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JURISDICTION OF STATE AND FEDERAL AGENCIES

in Alabama, the 5tate 011 and Gas Board has authority under Code of Alabama

1975, § 9-17-6 to regulate the spacing, drilling and production of oll and ga»

wells., Cas 1s defined in Code of Alabama § 9<17-1{4) an "sll natural ges, in-

cluding casinghead gas, and all other hydrocarbons not defined aw oil." Since
sethane is the principal component of convent lona)l natural gas, the Alebawa def-

inition of gas would seem to juclude methane. 1f the Pennsylvanias Superior Court

upholds the definition of methane as a natural gas eet forth in U.S. Steel v. Hoge,
this would be persuasive authority for such an inclusion.

The Alabama State 0i) and Gas Board will extend its authority under the Code
provistons to cover wethane gas.l The Code authorizes the Board to eatsblish
drilling unttn2 and prescribe the location of wells through epecial fleld rules
and wtatawlde spacing regulationa.3 These statutory provisions seem brosd enough
wo sllow the Board to promulpgate statewide rules governing production from coal
seams. Thim would ald in avolding the indiscriminate permitting which might
interfere with coal mining operations. The question of whether hydrofracturiog
should be prohibited is not within the Board’s juriediction at present, ss the evi-
dence is inconclumive that hydrofracturing does damage the cosl esam. Authoriza-
tion of any procedure which would cause damape to 4 coal mine ts not found within
the statutory jurisdiction of the Board.:‘ The question of whether hydrofracturing
should be permitted will probably be addressed by the Alabama courts oo & cane-by-
cape basis,

In other statea, regulation of methane haa been undertaken by ofl and gas
tegulatory agenciles, Virginia and Oklahoma, as notes above, have specific stst-
utes regulating methane ownership. In virginia, the Divieion of Mines under the
Department of Labor and Industry regulates oil and gas production as well as deep
coal mining. This arrangement eliminates conflicts between mining regulations and

gas regulations. Virginla statute § 45.1-119 regulates location of gas wells drilled
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{ato coal seams. Safety reguirements for drilling and casings are covered ln
'&5.1-122.Rule 180f the Virginia O11 and Gas General Rulea and Regulations pro-
vides specific requirements for protective barrimr pillars of coal around these
weils. This rule requires coal operators to notify the Mining Division vhenever
aining operations approach vithin 200 feet of 2 gas well. The Divislon of Mincs
then determines the size and configuration needed for the protective pillar and
notifies the operator.

1n Oklahoma, the 011 and Gas Conservation District of the State Mining Depart-
pent {8 responsible for regulating degasificatien of coal seams. No rules govern-
ing methane production have been issued.5

The State 0il and Gas Conservatiomr Commission has assumed control of methane
velf permicting in HWest virginia. Completion requivenents are comparable for wvelln
producing from coal as from other sources. A gtandard oll and gams lease is inter-
preted to give the operator “the wame rights to produce gas from black rock as from
brown rock."6 West Virginia has several operating wethane wells, and there has oot
yet been any lirigation of the Conservation Commission's jutisdictton.

Many states seem LO take the atritude expressed by the Utah Department of Nat-—
ural Resources: '"Until something happens we have no intention of proposing leg-
{slation or adopting apecific rTules and regulations for coalbed production of nat-
ural gas.“7

The experimental status of methane production foeters this cautious {or timid)
outlook. However, fallure to provide for regulation of methane production leads to
expensive litigation and increasing federal control.

Methane gas is already covered under federal and state mining safety regulia-
tione, such as 30 U.S.C. &% 801-960 (1976) and, in Alabams, §2££~2f_§llﬁﬂﬂﬂ 1975,
$ 15-9-82. Other federal regularions applicable to methane include lave governing

federal oll and gas leascs. One example 1s the Classification and Multiple Use

® ral landas should be

Act of 1964, This act provides that variocus resources On fede
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sanaged 1o combination. Under this Act, the granting of a lease to develop any
one wineral does not preclude issuance of other permits or leases of rthe mame
lsnd for other minerals. Coal mining operating regulations adopted undar the Act
provide that a coal lessee must provide plans to protect other development apera-
tions, This Act could be used to control wmethane production on federal coml lands.

Two other acts relating to federal lands—-the Mineral Leasing Act of 1920 and
the Federal Coal Lessiag Amendments Act of 1975--could also be applied to regulate
gethane. The 1920 act sets up & permitting system for ol)] and gae exploration.

The terms "oll” and Ygag" are not defined. The 1975 Act reguirea the sybmission
of land ume plans and authorizes a "comprehensive exploratory program” to sval-
vate potential cosl resources,

The National Environmental Policy Act9 may in the future be uged to prevent
waste of methsne gas. NEPA requires a detalled environoental impsct stateaent ba
submitted for any "irreversible and irretrievable cosmitwent of resources.” This
could be interpreted to require an EIS prior to leasing on federal coal lands to
determine the effect on the methane contained in the nm.m It has 1l30 been
suggested that the usual requirement that an EIS contain an analysis of alterna-
tive means te achieve project objectives could be interpreted to require en E15
contain an analysis of alternative means to achieve project objectives could ba
Interpreted to require an analysis of whether "project objectives™ could better be
served by collectiog the methane than by vent ing it.u This avthor notes that
“[t]he environmental consequences of venting coalbed methane to the atmosphere may
be one of the better-kept secrers of the last decadla:-.“12 The potential for envir-
onmental damage if large amounts of methane continue to be vented might also lead
to requirements that an EIS be filed for coal operations.

Methane {s subject to the Natural Gas Policy Act of 1973.13 The Federal Energy
Megulatory Commission's definition of natural gas, found at 18 CFR 272.103 fncludes

“gas from coal seams.” Under § 107 of NGPA, methane from coal seams is a "High
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Cost Natural Gas," and an operator planning to produce methane wust make appli-
cation with the state agency which administers NGPA, In Alsbsma, this agency is
the State C1l1 and Cas Board. The filing requirement 1s for the present only a
forsality, since from the date of filing the price of the gas is decontrolled
under § 121 of NCPA. As a practical matter, the State 01l and Gpa Beoard bhas not
had any applications filed for methane gas production as of mid-1981.1a
The Methane Research, Development and Demonatration Act of 198015 authorizea
the Department of Energy to establish a regearch and development program relating
to methane-fueled vehicles. Grants of up to 50% of a methane facility's insatalla-

tion costs could be made under this Act to public entitiea. Administrvative vegu-

latiops under this Act have yet to be eatablished.



4
DEPLETION ALLOWANCES FOR METHANE

one area in which the lack of an official definition of methane will pro-
»ably be troublesome ia the tax depletion allowance. Coal lw depleted at a rate
of 101 of gross income of property for the producer. If the landowner disposes
of the coal but recgins an economic 1nterest (usually a certain sum per ton as
royaity), the tax base of the property may be offset against the royalty, with
the exceas treated as a long-terw capitol gainm.

Natural gas is treated differently. The landowner who leases gus rights
usually reserves a percentage of the gas in kind, and is treated for taw pur-
poses as a producer. The depletion allowance may be taken as percentage or cost-
gepletion. The percentage for 1981 is 20X on an mmount up to & willion cuble
test. Amounts over this limit are prorated. The cost-depletion sllovance for
natural gas is gimilar to the depreciation allowance, and relates to the owner’s
tase in the property.

The present atate of tax regulations relating to sethane is nebulous, Land-
owners may favor one form of depletion sllowance over the other, and in the ab-
senge of a legal definition, methane could arguably be treated either way. It
occura in coal seams and could be called a byproduct of cosl; but it is chemically
very similar to conventional natural gas.

Precedent exists for IRS to declare methane a natural gas for tax purposes.
Mechane La, as hoa been noted, covered under the Natural Gas Policy Act. Tt has
also been referred to as a "gas" in several state statutes. State oll and gas
regulatory boards have assumed jurisdiction over methane, in the absence of lagin-
lation or judictal prohibition.

In Reich v. Comissioner,]’ it was held that geothermal sieam wad 2 “gas" for

purposes of percentage depletion deduction granted for costs of drilling and de-
veloping oi} and gas wells. The court stated that the ol and gas depletion al-

lovance was not limited to petrcleum and hydrocarbonaceocus natural gas deposits.
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ieh seems tO afford ample precedent for a decision that methane should

flubarilatm )

be treated as a g&s for depletion purposes. Until the wmatter {« settled in court,

however, 4 producer who wished to try claiming methane under the cosl depletion

provisions might consider arguing the "coal byproduct” theory.
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LEGISLATIVE TRENDS

& legal definition of methane gas is still lacking in many atates. 1In states
which have passed such legislation, the definition may be imprecise. The Oklahowa
statute referved to previously which declares "natural gas” to be the property of
the surface owner does not specifically refer to methane. Unless this act is amended
to include methane by name, the question will probably be litigated ia the near fu-
ture. The Alabama definition of natural gas Includes “all hydrocarbons not defined
a oil,"l which would appear to include methane without specifically ssotionling 1t.
Agsin, the fallure to name methane as a natural gas leaves scope for Iitigation of
the U.5. Steel v, BHoge ownership question.

A Virginia star.ute2 concerning gas ownership is the most clearly written leg-
islative reference to methane presently enacted. This act provides that "all mi~
gratory gases, including but not limited to propane and methane, shall be conclu-
sively presumed ro be the property of the owner of the surface real propercty ba-
neath which such migratory gases are or may be located." The effective date of
this act is January 1, 1978. The act provides that litigarion involving the le-
gal construction of lease agreements entered into prior to the effective date shall
be governed by "the applicable law in effect at the time the agreement Or Agree=
ments were entered into.” This brings up the question of whether leaaed written
it & time when methane was not known to pouBess any value should be interpreted (o
include methane.

Other attempta to establish mechane ownership by statute have bean unsuccept-
ful. The legislature of Pennsylvamia considered a bill in 1977 which would have

vested title to methane in the state without regard to che rights of surface, gaAs

or coal ovners.3 Not surprisingly, the bill wae Jefeated. In Weat Virginia. pro-

posed legislation which would have vested ritle to methane in the natural gas righte

owner to the excluaion of all other claimants was also defeated,

Indians allows legislative

As noted above, the old case of Ohio Oil Co. V.
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r.gulation of coalbed gas extraction to protect the public intereat and to wediate
netween conflicting vights of surface, coal and gas o\mnra.ﬁ Hovever, Ohio 01)
wuld not suppori a law which would vest methane rights in ome or the other of com-
peting parties. The court in Ohio 01l stated that "the surface propristors with-
ia the gas field have all the right to reduce to possession the gas and oil beneath.
They could not be absolutely deprived of this right . . . without ataking of pri-
vite p:operty.“5 This language supports legislation such ae the Oklahoma and Vir-
ginla statutes vesling methane ownership in the surface proprietor but does not
swpport legislative favoring of one competing leassee over the other.

Ohio O11 also supporta regulation to prevent waste. Antj-waste legielation
pertaining to oil and gas 15 already in force in most atates, inciuding Alnhau.s
"Jaste” 18 defined by the Alabama statute as "physical waste as that term ls uwn-
derstood In the oil and gas industry"7 and includes "[plermitting gus produced
from & gas well to escape into the air."a Anti-waste statures such as Alabama’s
which refer to waste "as the term is understood in the oil and gas industry” could
sot oatil recentiy have been found applicable to pethane. Now that methane in
being considered for commercial production, there has been some sttention given
te the pousibility of amending these statutas to include waste of oethana from coal
mns.g The Alabama act includes "underground waste however caused and whether
or not def!.ned."m This waste prohibition would not be applicable to the coal op~
erator unless the operator zlso owned the gas righta and was engaged in producing
wethane from the seam.

The legislat{ve trend toward giving methane a legal definition as natural gae

will prebably contlnue, particularly {f U.S. Steel v, Hoge and similar cases de-

claring merhane a natural gas are upheld. There is also precedence for declaring

sethane a gas for purposes of the tax depletion allowance.

Legialation of methane ownership faces constitutional problema ag well as pol-

{tical barriers. The statutes passed by Oklahoma and Virginia to declure methane
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the property of the surface owner will probably fora the pattarn for ownerehip
statutes 1o other states. Legislation such as that proposed in Pennsylvania and
yest Virginia which would vest methane in the state or one of the leasses would,
{f passed, be subject to a challenge under the U.S, Constitution es s taking of
groperty without due process.

Increasing federal regulation of methane through exiating laws such as the
wineral Leaaing Act, the National Environmental Policy Act and the Matural Gas
Policy Act will probably occur within the next few years. Hew federal regula-
tions simed specifically at methane are mot as 1ikely under the prassut Admin-
stration, which will probably place emphasis on controlling sethane within cha

sxisting framework of regulationa.
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POLICY CONSIDERATIONS

The present uncertalinty surrounding the legal aspects of methane produc-
tion should make state legislatures begin now to formulate bagic state policy on
methane development. Regrettably, the intent expressed by the Utah Depariment of
Natural Resources to wait until "something happens” to regulate methane production
results in a loss of valuable lead time. Legislation drafred in a high-pressure
gituat lon--that 1s, after "something happens'—-often fails to do an adequate }lob
of dealing with the issues and must be interpreted by the courts in expensive and
time-consuming litigation.

Legislatures in states with high methane potential such as Alabama should
arudy present stzte laws which could be amended to regulate methane. 4 legal def-
inition of wmethane should be developed and adopted. A legislative declaration of
methane ownership is desirable to avold litigation. Any such declaration must be
precise, incorporating wethane by name rather than merely referring to "natural
gas" or “migratory gas" and should, to avoid constirutiopal challenges, vest ti-
tle to methape in the surface proprietor, who will then be authorized to dispose
of the methane by conveyance. Any declaration of ownmership must also take Into
account questions of conflicting use.

Both state legislatures and Congress should begin now to resclve conflicts
in state and local policy affeccing mechane. On a national level, safety consid-
erations and the present federal laws requiring mathane to be vented before min-
fng can begin conflict wvith federal energy policy, which {8 opposed to waste.
While concern over methane waste must be subordinated to safety considerations,

a modification of existing safety laws (o require capture of methane rather than
releags into the stmosphere would serve both purposes.

While a legislative declaration of methane ownership by one ox the other
lesses would be subject to constitutional artack, legislation can be used to re-

aclve use conflicts. The problem of how coal mining can be allowed to proceed
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shen another party having the gas rights has not vented the methane could be ad-
dressed 1n several different ways, Two coemon-lavw remedies--sdverss possession
snd 8 constructive quitclaim—-could be established through lcglalotion.l The
quitclaim remedy could be enacted as a leglslative declaration that the righta
to methane belong to whichever party first reduces the methane to posaession,

This legislation would allow the coal opermtor to vent or capture the methane

sad proceed with mining and could be sustained on the reasoning that failure of
the gas rights owner to collect the methane in cimely fashion raises a sratutory
presumption that the gas rights owner does not regard the methane as posseasing
value. To avoid waste, the mine operator would then be declared the beneficlary
of a "quitclaim" deed.2 Pelicy should require that the gas rights owner be re-
compensed for the methane so vented or captured. The atatutory presumption that
uethane not vented had been viewed as without value by the gas rights owner would
fail if the methane had been specificially mentioned in an oil and gas conveyance
for consideration.

Another legilslative solution to the ownership conflict would be a declara-
tion that the oll and gas rights owner had a certain period of yeara in which te
reduce the wethane to poasession, failing which the title to the methane would
vest in the coal righte owner. This legialation is sald to be analogous to the
principle of adverse possesslon in property law, whereby a legal owner of property
way lose rights to the property by falling to exercise ownership right«.3 In
such a rase, a party having an inconsistent claim te the property who exerclses
open and notorious dominion over the property for a period of years way be de-
clared the owner. From a policy stendpoint, 2 tranaferral of the methane rights
to the coal owner, as opposed to forcing the gas owner to vent the sethane, would
be preferable as consistent with energy policy.

Until such legislation is passed, coal operators should attempt to get a quit-

claim of rights to methane, or buythe rights to the methane from the gas lessee
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or surface owner. As an alternative, the coal operator could comtract to col-

iect and BtoTe the methane for the gas lessee in return for compensation.
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CONCLUSTON

A Peansylvania court speaking in Chartiers Block Coal Co. v. I‘hllon,l which

neld that a gas lessee had the right to drill into a coal seam stated that!
"The discovery of new scurcee of wealth, and the springing up of

new industries which were never dreamed of a quarter of a century age,

sometimes present questions to which it is difficult to apply the law

aa it heretcofore existed. It is the crowning seric of the cosmon law,

however, that it 1is not composed of ironclad vulea, but may Ec wodi fied

to a reasonable extent to meet new questicns as they ariss.”
Although the common law can and should be applied to questions of ownership and
to resclve ambilguous terms in conveygnces of oil, gas and mineral rights, atate
legislstures must begin now to consider adopting ststutory definitiocns of methane
gas and amending existing state mining, oil and gas and environmental regulations
to cover methane, Present laws regulating methane venting are at odds with con-
servation principles and with federal and state energy policy. By startiag now

to reconcile these conflicting policiea, states can avoid both costly litigstiom

gnd federsl pre-emption of methane regulation.
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